Transitions from Child to Adults Social Care
Safeguarding the Young Adult
Jacqueline Thomas QC

•

TRANSITIONING FROM CHILDREN’S SOCIAL CARE – THE CHALLENGES IN CASES
INVOLVING YOUNG ADULTS
MAIN PRINCIPLES OF THE LAW GOVERNING TRANSITIONS FROM CHILDREN’S
SOCIAL CARE TO ADULTS

CHANGES TO BE BROUGHT ABOUT TO THE DEPRIVATION OF LIBERTY SCHEME
FOR YOUNG ADULTS AS A RESULT OF LPS
DUAL JURISDICTION - APPLICATIONS WHICH CROSS OVER BETWEEN THE FAMILY
COURT AND THE COURT OF PROTECTION

VULNERABILITY OUTSIDE OF THE MENTAL CAPACITY ACT – THE INHERENT
JURISDICTION AND ITS ROLE FOR YOUNG PEOPLE.

The maze of provisions
• Which public body is
responsible?
• What are the specific
vulnerabilities?
• Is it a mental capacity or an
unwise decision case?

• Paternalistic v autonomy
tension

Background – the split in social care
• Children’s services were split from adults’ services in October 2002,
by the then Health Secretary. Concerns relating to the “fragmented
decision-making” were highlighted through the Victoria Climbie report
of Lord Laming.
• Step to create specialist children’s trusts to plan, commission, finance
and deliver children’s services.
• Between June 2003 and January 2008, all departments were split.
• Consequences – sometimes described as a “cliff edge” for families.
Two very separate teams (sometimes, not always).
• Differences in service provision – adult social care is means tested,
consideration has to be given to personal budgets and direct
payments.

Legislative framework

Transition under the Care Act 2014, the Children
and Families Act 2014, and the Children and
Social Work Act 2017
Care Act 2014 – Intended to replace the myriad of community care
legislation. S.58 – s.66 deal with transitions.
Chapter 16 of Care Act guidance

Also The Care and Support (Children’s Carers) Regulations 2014.
Care Act contains provisions to help preparation for adulthood for 3
particular groups – the young person, their carers, and young carers.

Timing of Transition assessments under the
Care Act
• The trigger for an assessment is if someone is likely to have needs
for care and support (or support as a carer) under the Care Act, when
they transition to Adult social care.
• The timing – depends on when it is of significant benefit to the young
person or carer - depends on a range of factors
• Highly likely that those in receipt of children’s services would be
“likely to have needs” and therefore assessments should be carried
out.

When considering whether it is of significant benefit
to assess, a local authority should consider factors
which may contribute to establishing the right time to
assess (including but not limited to the following):
• the stage they have reached at school and any upcoming exams
• whether the young person or carer wishes to enter further/higher education or
training
• whether the young person or carer wishes to get a job when they become a
young adult
• whether the young person is planning to move out of their parental home into
their own accommodation
• whether the young person will have care leaver status when they become 18
• whether the carer of a young person wishes to remain in or return to employment
when the young person leaves full time education
• the time it may take to carry out an assessment
• the time it may take to plan and put in place the adult care and support
• any relevant family circumstances
• any planned medical treatment

• If EHC Plan – then must begin assessment from Year 9. This correlates
with the NICE guidance for transition – aged 14.
• Those outside the child care system – identified by the guidance as
being likely to need support;
• young people with degenerative conditions
• young people (for example with autism) whose needs have been largely
met by their educational institution, but who once they leave, will require
their needs to be met in some other way
• young people detained in the youth justice system who will move to the
adult custodial estate
• young carers whose parents have needs below the local authority’s
eligibility threshold but may nevertheless require advice or support to
fulfil their potential, for example a child with deaf parents who is
undertaking communication support
• young people and young carers receiving Children and Adolescent
Mental Health Services (CAMHS) may also require care and support as
adults even if they did not receive children’s services from the local
authority

Content of assessments……
• current needs for care and support and how these impact on
wellbeing
• whether the child or carer is likely to have needs for care and support
after the child in question becomes 18
• if so, what those needs are likely to be, and which are likely to be
eligible needs
• the outcomes the young person or carer wishes to achieve in day-today life and how care and support (and other matters) can contribute
to achieving them
Can and should be joined up with other assessments, eg,
assessments under the Children Act 1989 s.17, or EHC Plan, SEND
Code of Practice (Tell us once).

• Care Act assessments should lead to the consideration of a transition
plan.
• Guidance highlights the risk of young people and their families
struggling to understand the difference in provision – importantly the
Care Act sets out that services available to the young person as a
child should continue until adult social care is arranged.

Children and Families Act 2014
• Two relevant aspects
• System of support from birth to aged 25. Care Act focus on over 18
years. Therefore clearly overlap.
• The Act specifically considers transitional provisions at s.98 and
refers directly to “Staying Put” arrangements. The rationale behind
the policy was the recognition that young people are living at home
until they are much older, and therefore care leavers should benefit
from the same level of support, where possible, from their “corporate
parent”. S.98 puts the guidance on a formal footing.
• Second aspect – SEN (Part 3 of the Act) – duties to assess EHC
needs.

Council for Disabled Children Guidance
• https://councilfordisabledchildren.org.uk/sites/default/files/uploads/do
cuments/import/Care-Act-and-CFA-link-PFA-2014.pdf
• Compares and contrasts the two 2014 Acts.
• Also the interaction with health to consider – CHC funding comes into
place at age 18.

The Children and Social Work Act 2017
• The Act deals expressly with transition cases at clauses 2 and 3, (in force from…..)
setting out;
• there must be a published “local offer” for care leavers giving information about the
services that the local authority offers
• services include those relating to;
• (a) health and well-being;
• (b) relationships;
• (c) education and training;
• (d) employment;
• (e) accommodation;
• (f) participation in society.
•
• Importantly, the Act extends the duties of local authorities in the Children Act 1989
s23C, to care leavers up to the age of 25 years. This will apply to care leavers over the
age of 21, who inform the authority that they wish to receive services until 25 years. At
that stage, the authority will have a duty to carry out an assessment and prepare a
pathway plan to determine what services would assist. Advice and support must also
be provided (although this is limited to only at least once every 12 months), as well as
a personal adviser.

Children (Leaving Care) Act 2000
• Now 20 years old!
• Introduced the language of pathway plans, personal advisers and
imposed duties on local authorities.
• Duty to assess 16 /17 year olds who are “looked after” or have been.
• (prescribed under the regulations as 13 weeks), or periods amounting
in all to that period, which began after he/she reached 14 years of
age and ended after he/she reached the age of 16.
• Accompanied by The Children (Leaving Care) Regulations 2001 – set
out the format and content of assessments.

Children and Young Persons Act 2008
• Applicable to those young people still under the age of 18.
• Introduced the role of the IRO and imposed further duties on LA –
basic, such as having a duty to visit them.

• Overlapping statutory regimes.
• Also – overlapping court jurisdictions.

16 years to adulthood
3 possible jurisdictions
- 16 years +, and lacks capacity - CoP or Family
- 16 years + with capacity – Family until 18,
inherent jurisdiction as adult
- 16 years + - capacity in some regards but not
others – CoP and IJ.

• MCA 2005 (Transfer of Proceedings) Order 2007
• Transfer of proceedings in relation to children aged 16 and 17 to or
from the court of protection
• Where it is “just and convenient”
• whether the proceedings should be heard together with other
proceedings that are pending in a court having jurisdiction under the
Children Act;
• whether any order that may be made by a court having jurisdiction
under that Act is likely to be a more appropriate way of dealing with
the proceedings;
• the need to meet any requirements that would apply if the
proceedings had been started in a court having jurisdiction under the
Children Act;
• any other matter that the court considers relevant.

B (A Local Authority) v RM, MM and AM [2010]
EWHC 3802 (Fam), [2011] 1 FLR 1635. (Sir Mark
Hedley)

• Is the child over 16?
• Does the child lack capacity in respect of the decisions which are to
be made in the Children Act proceedings?
• Are the disabilities giving rise to lack of capacity lifelong or long-term?
• Can the decisions which arise in respect of the child’s welfare all be
taken and all issues resolved during the child’s minority?
• Does the Court of Protection have powers or procedures more
appropriate to the resolution of the issues than are available under
the Children Act?
• Can the child’s welfare needs be fully met by the exercise of Court of
Protection powers?
“Declarations in the Court of Protection avoid all the negative
consequences as I see them of making of a care order whilst at the
same time, setting the necessary framework within which AM’s needs
can be addressed.”

Re A-F No. 2 [2018] EWHC 2129 (Fam).
• Munby J. https://www.bailii.org/ew/cases/EWHC/Fam/2018/2129.html
• There was no sensible basis for discharging the care orders in place
particularly as in his view, the children required the continuing
protection of the care regime, including LAC reviews and the support
of an IRO;
• The Family Court had an ongoing, albeit less significant role e.g. in
relation to contact which would be determined under section 34 of the
1989 Act;
• The local authority's children’s social care (LAC) teams would be
more familiar with practice and procedure in the Family Court/Family
Division than that in the Court of Protection
• The children’s guardians would be able to act in that role so long as
the cases remained within the Family Court/Family Division;
• Judicial continuity was more likely if there was no transfer.

Transitions and the impact of Liberty Protection
Safeguards

• Implementation April 2022.
Scheme to authorise the deprivation of a 16 year old and older will be
encompassed within the new administrative scheme. Will no longer
require court authorisation. Will have rights to challenge, as any other
adult.
• Current situation –

Is the placement a DoL?
Have regard to Law Society
Guidance

No - no need to authorise

Yes

What is the legal basis for
the detention?

MHA, s.25 CA 1989, CJS no need for authorisation

s.20 CA 1989

Interim or full care order

Is the child over 16?

No - parents can consent if
appropriate exercise of
PR, or Court can authorise
if not. The consent of a
competent under 16 year
old may also be relevant

Yes - child can give consent if
has capacity - otherwise Court
should be asked to authorise (at
present) until LPS in force.
Parents cannot consent over
16. (Re D).

Is the child over 16?

Yes - child can give consent.
Parents and LA cannot.

No - need court
authorisation. Parents and
LA cannot give consent.
Consent of a competent
young person will be
relevant.

A word on unregulated placements
• Unregulated (ie. Not within
Ofsted) placements are the
subject of a consultation with a
view to preventing councils
from using them for under
16’s
• Consultation of 8 weeks
from 12 February 2021.

• Line of authorities highlighting the problems with unregulated
provision that often provides accommodation but care package has to
be provided separately;
•
•
•
•

Re X (A Child) No 3 [2017] EWHC 2036 (Fam)
Re O [2018] EWFC B60
A Local Authority v AT and FE [2017] EWHC 2458 (Fam)
Re T (A Child) [2018] EWCA Civ 2136

• And others.……

•
•
•
•

However……no such proposed ban for over 16 year olds.
So still potential problem for 16 – 17 year olds.
Practice Guidance in force;
https://www.judiciary.uk/wp-content/uploads/2019/11/PG-Placementsin-unregistered-childrens-homes-in-Eng-or-unregistered-care-homeservices-in-Wales-NOV-2019.pdf

The inherent jurisdiction
• The great safety net.
• Addresses vulnerability outside of the MCA 2005
• May take the form of injunctive relief to facilitate decision making by
the young person that is free from influence or coercion
• Or if still under the age of 18, can take the form of wardship.

Re SO [2015] EWHC 935 (Fam)
• (1) Following Re F (2001) Fam 38 and Re SA (2006) EWHC 2942, that
where a court has ruled a young person is at risk at harm and has
granted protective injunctions, it has to power to extend the order beyond
the child's 18th birthday. This originates in the protective nature of the
jurisdiction and is supported by articles 2,6 and 8 of the ECHR.
• (2) Where the court had jurisdiction at the start of the proceedings on the
grounds of habitual residence that jurisdiction continues until the
conclusion of proceedings even if the child becomes habitually residence
elsewhere.
• (3) On the facts of the case it was imperative that the court makes orders
to protect the child.
(Baker J as he then was)

• Therefore, where a child is moving out of either wardship or the care
system, and is unable to protect themselves for reasons beyond their
control, consideration can be given to an application to the High Court for
injunctive relief. The jurisdiction is most appropriately used to facilitate
that adult’s decision making, not to impose sanctions against them, but
to remove whatever barrier is existing to prevent their own autonomy
being exercised.
• Should not be used to limit the young person’s movements themselves
Redcar and Cleveland BC v PR and others [2019] EWHC 2305

The limits of the inherent jurisdiction
• Particularly controversial in relation to the deprivation of liberty of
capacitous adults
• Wakefield MDC & Anor v DN [2019] EWHC 2306 (Fam). Cobb J
decision.
• Mazhar v Birmingham NHS Trust [2020] EWCA Civ 1377 – Court of
Appeal
• 52. […] The preponderance of authority at first instance supports the
existence of this jurisdiction, but there is some authority to the contrary.
There is also uncertainty as to whether it is permissible in urgent
situations to depart from the Winterwerp criteria, in particular the
requirement for medical evidence. The qualification in Winterwerp itself
(“except in emergency cases”) suggests that some limited departure may
be permissible, although more recent decisions of the European Court
have not repeated that qualification. But it could be said that the
pragmatic approach of this court in G v E about the difficulties faced by
judges dealing with a busy court list applies also, for different reasons, to
judges sitting out of hours.

The “protection imperative”
• Particularly strong in transitions cases
• Paternalism v autonomy
• B v A (Wasted Costs Order) [2012] EWHC 3127 (Fam) (at paragraph
11):
• “… there is a natural temptation for applicants to seek, and for courts
to grant, relief to protect the vulnerable …. But this temptation, and
the strong public interest in granting such relief, does not provide an
excuse for failures to apply the correct approach in law to such
applications. Indeed, if anything, the strong public interest in providing
such relief and its impact on the subjects of the relief and their
families mean that the correct approach in law should be followed
and so the sound reasons for it, based on fairness, should be
observed.”

Guidance from the Mazhar case
• (1) Save in exceptional circumstances and for clear reasons, orders
under the inherent jurisdiction in respect of vulnerable adults should not
be made without notice to the individual.
• (2) A party who applies for an order under the inherent jurisdiction in
respect of vulnerable adults without notice to another party must provide
the court with their reasons for taking that course.
• (3) Where an order under the inherent jurisdiction in respect of
vulnerable adults is made without notice, that fact should be recorded in
the order, together with a recital summarising the reasons.
• (4) A party who seeks to invoke the inherent jurisdiction with regard to
vulnerable adults must provide the court with their reasons for taking that
course and identify the circumstances which it is contended empower the
court to make the order.
• (5) Where the court is being asked to exercise the inherent jurisdiction
with regard to vulnerable adults, that fact should be recorded in the order
along with a recital of the reasons for invoking jurisdiction.

• (6) An order made under the inherent jurisdiction in respect of vulnerable
adults should include a recital of the basis on which the court has found,
or has reason to believe, the circumstances are such as to empower the
court to make the order.
• (7) Finally, and drawing on my own experience of these cases, if an
order is made out of hours in this way, it is essential that the matter
should return to court at the earliest opportunity. In this case, the order
properly included a direction that “the matter shall be listed for urgent
hearing on the first available date after 25 April 2016”. In the event,
however, it did not return to court until four weeks later. It has not been
necessary to enquire, or reach any conclusion, as to why such a lengthy
delay occurred. I would suggest, however, that it will usually be better for
the order to list the matter for a fixed return date, say 2 pm on the next
working day, either before the judge making the order or the urgent
applications judge. Had that occurred in this case, the consequences of
the errors made on 22 April 2016 might to some extent have been
ameliorated.

Concluding thoughts
• The maze remains!
• Vital for practitioners to have
an awareness of the different
duties of public bodies under
different guises
• Many routes open to protect
vulnerable young adults
• Have to view the person
holistically, with a need for a
package of care /support from
whatever resource.
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