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Advocacy and Coronavirus 

  
We appreciate that many advocates will be wondering how the ongoing global pandemic impacts 

their role, and what steps that they can take at this difficult time to best support their clients and 

ensure that vulnerable adults have access to advocacy.  

 

This guidance has been prepared to try and assist advocates at this difficult time. As you will 

appreciate the situation is rapidly changing, and we will endeavour to provide regular updates moving 

forwards as further developments occur. We are however also happy to try and assist with any 

queries that you may have, so please do not hesitate to get in touch.  

 

It would also be useful to hear your thoughts and suggestions, given that it is you that is actually 

delivering the advocacy on the frontline. Hopefully this guidance can also be a starting point for a 

wider conversation and allow advocates to share their experiences and ideas with others. 

 

Please note - Updates to this guide 

This guide now includes updates, which we make as and when we become aware of relevant 

examples of the specific application of this guidance. These are displayed on a grey-shaded 

background, alongside the date that these updates were made.  

 

 

 

 

  

Let us know how Coronavirus has affected advocacy for you. 
This document is a guide to how we think advocacy will be affected. If your 
experience differs from what we've described, please do share your thoughts and 
experiences with us.  

@SwitalskisCOP | 01924 882000 
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Section 1 – Independent Mental Health Advocates 
  
Has the law changed? 
  
The Coronavirus Act 2020 (‘CA 2020’) introduces a number of changes to the Mental Health Act 

1983 (‘MHA 1983’) which will significantly reduce safeguards in relation to detention in a number of 

other important ways. For example, one of the changes will allow for a person to be detained under 

the MHA 1983 on the recommendation of only one medical professional, rather than two. These 

changes have not, however, have come into force as yet. There is no indication as to whether and 

when they will come into force as far as we know. 
  
How can I assist a detained patient to make an application to the tribunal? 
  
The First Tier Tribunal Mental Health (‘the Tribunal’) is receiving applications in the usual way. 

Recently (and this is not connected to the Coronavirus), the Tribunal has become more strict about 

being provided with the date of detention or the commencement date of the particular section. It is 

important, therefore, that the application is not made without that information being provided if at all 

possible. 
  
What about Legal Aid? 
  
Except in cases where a solicitor is appointed under Rule 11 (7)(b) of the First Tier Tribunal Mental 

Health Rules (‘the Rules’) (where a solicitor is appointed by the Tribunal on the basis of evidence that 

the patient lacks capacity to provide instructions) the Legal Aid Agency insist that the legal aid form is 

signed by the patient/client. 

 

Due to the Coronavirus pandemic, however, the Legal Aid Agency will now accept a solicitor acting 

for a detained patient, with the use of legal aid, in the absence of a client's signature. As a result of 

this concession from the Legal Aid Agency, it is possible for mental health lawyers to provide advice 

and assistance and representation, under legal aid, without ever having physically met the 

patient/client face-to-face. 
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How are Tribunal hearings now working and can I attend so as to support the patient? 
  
As of around the start of April 2020, the Tribunal stopped hearing applications face-to-face and 
turned to telephone hearings. They are now (as of Tuesday, 14 April 2020) seeking to switch to video 
hearings. The platform Her Majesty's Court & Tribunal Service are to use, in relation to Tribunals, is a 

system called the Common Video Platform (CVP) provided by Kinly. For further information 
see: https://www.gov.uk/guidance/coronavirus-covid-19-courts-and-tribunals-planning-and-
preparation#telephone-and-video-hearings-during-coronavirus-outbreak 
 

Despite the above switch, our team are still representing (e.g. Monday 20 April 2020) at telephone 

hearings and so there appears to be some delay in the implementation of the above. 

 

In any event, if you are an IMHA for a patient and we are to represent them before the Tribunal and 

you wish to attend, we will do all we can to assist with that. 

 

For more information on this, see: 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/87

7542/Daily_Comms_Update_-_MHT_2_April_2020.pdf   (17 April 2020) 

 

 

Update – 30th April 2020 

 

The tribunal is now hearing cases by way of video link and not telephone. We are now 
representing clients by way of this updated process. Please contact us if you wish to attend to 
support your client and we will do our best to explain the process and ensure you can attend. 

 

  
What is the effect of the Coronavirus on after-care under s117 MHA 1983? 

 

We have not yet experienced any refusal of any local authority or Clinical Commissioning Group to 

accept the duty to provide after-care in the usual way. We are making representations in respect of 

our client's right to after-care in the normal way. We are conscious, however, of the weakening of the 

duties in the Care Act 2014 (see below) and we anticipate that we may face similar problems in 

relation to the provision of after-care.  

 

We are now making representations at an earlier stage than we might otherwise have done, so as to 

give the legal team at the relevant local authority more time to seek instructions. This also allows the 

relevant social worker more time to carry out the necessary assessment of need etc. 

 

What are your thoughts on remote hearings? 
If you’ve conducted hearings remotely, we’d welcome your thoughts on how practical 
and effective they have been and any other thoughts you have on the process.  

@SwitalskisCOP | 01924 882000 

Have you experienced refusal to accept the duty to provide after-care? 
We’ve yet to experience this ourselves but would welcome your views and comments 
if this has happened to you so far during the Coronavirus pandemic.  

@SwitalskisCOP | 01924 882000 

https://www.gov.uk/guidance/coronavirus-covid-19-courts-and-tribunals-planning-and-preparation#telephone-and-video-hearings-during-coronavirus-outbreak
https://www.gov.uk/guidance/coronavirus-covid-19-courts-and-tribunals-planning-and-preparation#telephone-and-video-hearings-during-coronavirus-outbreak
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/877542/Daily_Comms_Update_-_MHT_2_April_2020.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/877542/Daily_Comms_Update_-_MHT_2_April_2020.pdf
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Section 2 - Independent Mental Capacity Advocates (IMCA) and Relevant 

Person’s Representatives (RPR)  
 

Has the law changed? 
  
The Mental Capacity Act 2005 (‘MCA 2005’) has not been amended by the CA 2020. 
  
We do however expect to see and have seen significant changes to practice as a result of the 

Coronavirus pandemic. 

 

The Government has recently issued guidance as to how the CA 2020 should be applied, specifically 

in relation to deprivation of liberty, during the crisis. That guidance can be read here:  

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/87

8910/Emergency_MCA_DoLS_Guidance_COVID19.pdf        (17 April 2020)  

 

How are Court of Protection cases now proceeding? 
  
The Deputy President of the Court of Protection, Mr Justice Hayden, has issued a series of guidance 

notes since the commencement of the crisis. Reading these in conjunction with similar guidance from 

Her Majesty's Courts & Tribunal service will show you the changes in the operation of the court 

during the crisis. As of around 18 March 2020, Court of Protection hearings switched to either video 

or telephone, for example. 

 

To read the latest judicial guidance from the Court of Protection judiciary, read: 

https://www.judiciary.uk/wp-content/uploads/2020/04/20200331-Court-of-Protection-Remote-

Hearings.pdf 
  
Please note: The information on both of the above links is very detailed and comprehensive, so we 

have done our best to summarise the most salient points within this guide. Depending on your 

circumstances, it may be beneficial for you to read the guides in full.  

 

  

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/878910/Emergency_MCA_DoLS_Guidance_COVID19.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/878910/Emergency_MCA_DoLS_Guidance_COVID19.pdf
https://www.judiciary.uk/wp-content/uploads/2020/04/20200331-Court-of-Protection-Remote-Hearings.pdf
https://www.judiciary.uk/wp-content/uploads/2020/04/20200331-Court-of-Protection-Remote-Hearings.pdf
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Can I still participate in such hearings? 
  
Attendance at hearings will continue in the normal way, albeit by way of telephone or video rather 

than physical attendance. 

  

 Example 
  
A local authority made an application to the Court of Protection on Thursday, 2 April 2020, on an 

urgent basis, for a declaration that P lacked capacity in respect of residence and care and contact 

with particular members of her family. P was appointed an advocate and that advocate was able to 

act as litigation friend.  

 

The advocate instructed this firm and a member of the team here appeared before the judge on 

Friday, 3 April 2020. The advocate attended by telephone (she was provided dial in number and a 

password).The judge wanted to hear from her directly not least because, due to COVID-19, and the 

urgency, the advocate had not been able to meet with P face-to-face but had managed to  speak to 

her on the telephone. The judge wanted to be sure, before making orders restricting P’s liberty, that 

she understood how P felt about the situation. The advocate was able to provide that evidence to the 

judge. 
  
The advocate is now in the process of seeking to elicit P's wishes and feelings more extensively by 

way of Skype and regular phone calls.  

 

Can P still get Legal Aid? 

 

Yes. For example, where a RPR is supporting P to challenge their deprivation of liberty under a 

Section 21A, MCA 2005 application, P is able to access Legal Aid funding from the Legal Aid 

Agency, on a non-means tested basis. If it is felt appropriate to apply to the Court of Protection, we 

will apply to the Legal Aid Agency in the usual way. This aspect has not yet been affected by the 

Coronavirus pandemic. In order to progress your client’s case as quickly as possible, you may be 
asked to sign the Legal Aid application on their behalf. If you are required to sign a Legal Aid form, 

this will be emailed to you. If possible, we would wish to electronically sign the form and return it to us 

but, if you are unable to do this, just let us know and we not note the file accordingly.  

 

For other Court of Protection matters, where Legal Aid is means tested and an investigation into P’s 
finances is required, we will try and obtain the information by email as it is not currently possible for 

us to send letters by post. If information is sent to us by post, we are able to check the office for post 

periodically.  

 

  

Share your experiences of remote hearings with us 
Again, what we’ve described above may not match your experiences of the new ways 
of working. We’d welcome your views and observations on conducting hearings 
remotely. 

@SwitalskisCOP | 01924 882000 
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The Legal Aid Agency deal with all Legal Aid applications online. Therefore the recent changes to 

work that have occurred as a result of the Coronavirus pandemic have not impacted this. We 

understand that the Legal Aid Agency is striving at this difficult time to keep funding available to 

ensure that work can continue. 
 

Does a solicitor need to visit P before a s.21A, MCA 2005, application can be made? 

 

So far in our experience, the courts have taken a pragmatic approach to dealing with incoming work, 

and appear to be trying to operate on a ‘business as usual’ basis where possible. However they are 
realistic as to the pressures and burdens placed on everyone at this difficult time. 

 

The court appears to appreciate that the MCA 2005 is in place to protect some of the most vulnerable 

members of society. Further, when dealing with applications under s.21A, MCA 2005, the courts 

appear to appreciate that the challenge is based around P’s fundamental right to liberty, which is 
enshrined under Article 5 of the European Convention on Human Rights. 

 

In order to issue an application, we do not necessarily have to visit with P, or even speak with them 

over the phone. However, of course, where this is possible and in P’s best interests, we shall always 
strive to do so.  

 

In our recent experience, the Standard Authorisation papers, along with any notes from the RPR’s 
recent meetings with P, is usually sufficient evidence upon which we can demonstrate a clear 

objection and put forward P’s wishes and feelings. In these circumstances, there is no need to delay 

an application, especially given that P is afforded the right to a ‘speedy’ review by the courts, by 
waiting for us to be able to visit P in person. 

 

What happens once the application is sent to court? 

 

The courts have been slightly delayed in issuing proceedings, but we are able to regularly liaise with 

them, and where possible try and reach agreement between the parties in the case as to the way 

forward, so as to avoid the wait for a hearing. This is done by way of agreeing a suggested draft court 

order, which can then be sent to the judge for approval. This approach not only saves time for P, but 

further saves the court’s time and resources for the parties, thereby saving precious funds for the 
public purse. This is assessed on a case by case basis. This may not be appropriate in every 

situation. 

 

Who acts as the litigation friend? 

 

Where this is no one suitable and willing to act, such as a family member, friend or advocate, then we 

shall seek that the court invites the Official Solicitor to act as P’s litigation friend in the proceedings. 

This aspect of the case remains unchanged, and the Official Solicitor and her team continue to work 

hard to allocate the many cases that they deal with as quickly as possible. We have not noticed any 

delays in this regard.  
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Once in court, how does the case move forward? 

 

Once many s.21A, MCA 2005, applications are before the court the question arises as to what 

information is needed. This information is essential in assisting the judge and other parties to assess 

whether the current living and care arrangements are the least restrictive, and any restrictions placed 

on P’s life are necessary are proportionate, necessary and in P’s best interests. This information is 
used as evidence in the case, and is usually provided by the relevant statutory bodies; such the local 

authority, the clinical commissioning group, the NHS Trust etc. 

 

As you will imagine, many statutory bodies are under extreme pressure at this time. Where the 

bodies are a party to the application, courts appear to be taking a sensible approach and allowing 

lengthy timescales to allow the evidence to be produced. 

 

Commonly, when s.21A challenges are brought, the existing capacity evidence is challenged. This 

often requires that a further assessment of P’s capacity is undertaken. This is regularly obtained by 

the court using its powers under section 49, MCS 2005. 

 

I have heard that getting Section 49 reports is now more difficult, is that correct? 
  
As you know, it is not uncommon for the Court of Protection, when faced with an application under 

s.21A, MCA 2005, to make an order under Section 49, MCA 2005, that a report be produced. That 

report most often, but not exclusively, focuses on whether P has capacity in respect of: conducting 

the litigation; deciding on residence,care and contact. Often, the order is made against a specific 

NHS Trust. The Trust then has to ensure that one of its psychiatrists (usually it's a psychiatrist) 

produces a report by a certain date. 
  
Given the pressures on the NHS and the redeployment that has occurred as a result of the 

Coronavirus, NHS trusts are now extremely reluctant to be made the subject of these orders. The 

courts accept that orders should not be made against the Trust given the above, unless absolutely 

necessary.  

 

As a result, it may be necessary to seek an independent report instead. Clearly, there are still 

problems with that – as the independent expert may struggled to carry out the necessary 

assessments in the absence of a face-to-face meeting. 
  
  



 

Advocacy & Coronavirus April/May 2020 Switalskis Solicitors 

Are cases likely to last longer as a result of the crisis? 
  
Whilst it is perfectly possible to make an application to the Court of Protection, under Section 21A, in 

the normal way, it may be necessary to have an extended timetable. 
  

(a) Current cases 
  
You are no doubt aware of certain current cases which are effectively on hold. That is a direct result 

of the Coronavirus. They may have had to be put on hold the following reasons: 
  

 It is not possible to test out a proposed discharge plan because P cannot be taken to visit X or 

Y placement and\or said placements cannot visit P and assess P; and 
 

 It is not possible for either the advocate with solicitor to visit P and elicit their wishes and 

feelings. In the absence of that critical evidence, the court cannot make a decision as to what 

is in P’s best interests, because their wishes and feelings are, of course, central to the court's 

analysis. 
 

(b) New cases 

 

Social workers and other health professionals have restricted access to care homes in order to 

attend on P, as well as potentially fewer professionals are working in the first place. This means that, 

form the outset, a local authority may request more time for a social worker to prepare their evidence 

than usual.  

 

 

Update – 30th April 2020 

The Court will expect those making the application to refer to the pandemic and the effect it is 

having on P and taking it fully into account in the draft orders filed with the application. If that is 

not done, the court may well stay (put on hold) the application and ask that the applicant’s 
solicitors address these issues. If the deficiencies are not dealt with, in a set period of time, the 

court may well even strike out the application. 

The applicants will also have to address the guidance issued by The Hon Mr Justice Hayden on 

31.3.20, as to whether a hearing is necessary and, if so, how such a remote hearing will be 

conducted. 

 



 

Advocacy & Coronavirus April/May 2020 Switalskis Solicitors 

Section 3 - Care Act 2014 advocacy 

  
Has the law changed? 
  
The CA 2020 has significantly amended the Care Act 2014. Essentially, the statutory duties can be 

diluted, such that they are powers rather than duties i.e. the local authority can act in such a way that 

they do not have to be act in such a way. A local authority can, in accordance with Government 

Guidance, decide to activate this process and use what are called easements. 
  

Update – 30th April 2020 

 

Whilst we initially saw no authorities do this, six English local authorities have now done so. The 
Law Society Gazette has recently reported that:  Staffordshire County Council; Birmingham City 
Council; Middlesbrough and Sunderland authorities, amongst others, have exercised this power. 
 
Their duties have now been replaced by a power to provide services. For example, they no longer 
have a duty to carry out assessments of individuals’ and carers’ needs, they now only have a 
power to do so. This is the same with the requirement for detailed care plans or to meet the needs 
of an assessed individual who is eligible for those services.  
 
A local authority should only dilute their duties to powers where the workforce is significant 
depleted, or demand on social care has increased to an extent that it is no longer reasonably 
practicable for it comply with its duties under the Care Act, as per the government guidance.  
 
See The Law Society Gazette article here: https://www.lawgazette.co.uk/news/councils-move-to-
ditch-adult-social-care-duties/5104011.article 
 
Case law 
 
We have now seen the first case concerning the Care Act 2014 since the pandemic started to 
have an effect on law and practice. In the case of R (Idolo) v London Borough of Bromley the 
claimant argued that his human rights were engaged (Article 8 ECHR) and that the local authority 
had breached that right. 
 
See Arianna Kelly’s analysis of this case here (Arianna is a barrister at Kings Chambers): 
[https://twitter.com/ariannakelly/status/1254716240871989250?s=21] 

 
 
 
  

https://www.lawgazette.co.uk/news/councils-move-to-ditch-adult-social-care-duties/5104011.article
https://www.lawgazette.co.uk/news/councils-move-to-ditch-adult-social-care-duties/5104011.article
https://www.bailii.org/ew/cases/EWHC/Admin/2020/860.html
https://twitter.com/ariannakelly/status/1254716240871989250?s=21
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Useful resources 

 

As with all of the above, more detail can be found on the impact of the CA 2020 on the Care Act 2014 

online. Barrister’s chambers prepare ongoing guidance and run seminars regularly, some useful links 

are:   

 

39 Essex Street website: https://www.39essex.com/covid-19/ 

St John’s Buildings Chambers website: https://stjohnsbuildings.com/news 

Landmark Chambers website: https://www.landmarkchambers.co.uk/news-events/?expertise=172 

Kings Chambers website: https://www.kingschambers.com/latest-news/news/2020/04/15/focus-on-

site-notices-publicity-for-planning-applications-in-the-coronavirus-outbreak/ 

Doughty Street website: https://www.doughtystreet.co.uk/news 

Spire Chambers website: http://spirebarristers.co.uk/latest-news/ 

Kings Chambers website: https://www.kingschambers.com/latest-news/ 

 

Feedback 
  
If you have any questions you would like us to try to answer, then please email us or telephone us. 

We can then continue to add any clarifications to this basic guide in order to assist others. 
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